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for purposes of this paragraph, EDA shall 
take into account whether: 

(A) A Recipient that is a non-profit organi-
zation is joined in the Project with a co-Re-
cipient that is a public body and all co-Re-
cipients are jointly and severally respon-
sible; 

(B) The non-profit organization is finan-
cially strong and is an established organiza-
tion with sufficient organizational life to 
demonstrate stability over time; 

(C) The Recipient’s equity in the Project 
Property based on the appraised value of the 
Project Property at the time the encum-
brance is requested so that the total amount 
of all debt plus the Federal share of cost as 
reflected on the EDA Investment award, and 
any amendments as applicable, does not ex-
ceed the value of the Project Property as im-
proved; and 

(D) Such other factors as EDA deems ap-
propriate. 

* * * * * 

Subpart B—Real Property 

EFFECTIVE DATE NOTE: At 79 FR 76137, Dec. 
19, 2014, the designation of subpart B for 
§§ 314.7 and 314.8 was removed, effective Jan. 
20, 2015. 

§ 314.7 Title. 
(a) General. The Recipient must hold 

title to the Real Property required for 
a Project at the time the Investment 
Assistance is awarded or as provided by 
paragraph (c) of this section and must 
maintain title at all times during the 
Estimated Useful Life of the Project, 
except in those limited circumstances 
as provided in paragraph (c) of this sec-
tion. The Recipient must also furnish 
evidence, satisfactory in form and sub-
stance to EDA, that title to Real Prop-
erty required for a Project (other than 
property of the United States) is vested 
in the Recipient and that any ease-
ments, rights-of-way, State or local 
government permits, long-term leases 
or other items required for the Project 
have been or will be obtained by the 
Recipient within an acceptable time, 
as determined by EDA. 

(b)(1) The Recipient must disclose to 
EDA all encumbrances, including but 
not limited to the following: 

(i) Liens; 
(ii) Mortgages; 
(iii) Reservations; 
(iv) Reversionary interests; and 

(v) Other restrictions on title or on 
the Recipient’s interest in the Prop-
erty. 

(2) No encumbrance will be accept-
able if, as determined by EDA, the en-
cumbrance interferes with the con-
struction, use, operation or mainte-
nance of the Project during its Esti-
mated Useful Life. 

(c) Exceptions. The following are ex-
ceptions to the requirements of para-
graph (a) of this section that the Re-
cipient hold title to the Real Property 
required for a Project. 

(1) Where the acquisition of Real 
Property required for a Project is con-
templated as part of an Investment As-
sistance award, EDA may determine 
that an agreement for the Recipient to 
purchase the Real Property will be ac-
ceptable for purposes of paragraph (a) 
of this section if: 

(i) The Recipient provides EDA with 
reasonable assurances that it will ob-
tain fee title to the Real Property prior 
to or concurrent with the initial dis-
bursement of the Investment Assist-
ance; and 

(ii) EDA, in its sole discretion, deter-
mines that the terms and conditions of 
the purchase agreement adequately 
safeguard the Federal government’s in-
terest in the Real Property. 

(2) EDA may determine that a long- 
term leasehold interest for a period not 
less than the Estimated Useful Life of 
the Real Property required for a 
Project will be acceptable for purposes 
of paragraph (a) of this section if: 

(i) Fee title to the Real Property is 
not otherwise obtainable; and 

(ii) EDA, in its sole discretion, deter-
mines that the terms and conditions of 
the lease adequately safeguard the Fed-
eral government’s interest in the Real 
Property and demonstrate the eco-
nomic development and public benefits 
of the leasehold transaction. 

(3) When a Project includes construc-
tion within a railroad’s right-of-way or 
over a railroad crossing, EDA may find 
it acceptable for the work to be com-
pleted by the railroad and for the rail-
road to continue to own, operate and 
maintain that portion of the Project, if 
required by the railroad; and provided 
that, the construction is a minor but 
essential component of the Project. 

VerDate Sep<11>2014 12:23 Mar 16, 2015 Jkt 235045 PO 00000 Frm 00774 Fmt 8010 Sfmt 8010 Q:\13\13V1.TXT 31



765 

Economic Development Administration, Commerce § 314.7 

(4) When the Project includes con-
struction on a public highway the 
owner of which is not the Recipient, 
EDA may allow the Project to be con-
structed in whole or in part in the 
right-of-way of such public highway, 
provided that: 

(i) All EDA-funded construction is 
completed in accordance with EDA re-
quirements; 

(ii) The Recipient confirms in writing 
to EDA, satisfactory to EDA, that: 

(A) The Recipient is committed dur-
ing the Estimated Useful Life of the 
Project to operate, maintain and repair 
all improvements for the Project con-
sistent with the Investment Assist-
ance; and 

(B) If at any time during the Esti-
mated Useful Life of the Project any or 
all of the improvements in the Project 
within the public highway are relo-
cated for any reason pursuant to re-
quirements of the owner of the public 
highway, the Recipient shall be respon-
sible for accomplishing such reloca-
tion, including as necessary expending 
the Recipient’s own funds, so that the 
Project continues as authorized by the 
Investment Assistance; and 

(iii) The Recipient obtains all writ-
ten authorizations (i.e., State or coun-
ty permit(s)) necessary for the Project 
to be constructed within the public 
highway, copies of which shall be sub-
mitted to EDA. Such authorizations 
shall contain no time limits that EDA 
determines substantially restrict the 
use of the public highway for the 
Project during the Estimated Useful 
Life of the Project. 

(5)(i) When an authorized purpose of 
the Project is to construct facilities to 
serve Real Property owned by the Re-
cipient, including but not limited to in-
dustrial or commercial parks, for sale 
or lease to private parties, such sale or 
lease is permitted so long as: 

(A) In cases where an authorized pur-
pose of the Project is to sell Real Prop-
erty, the Recipient provides evidence 
sufficient to EDA that it holds title to 
the Real Property required for such 
Project prior to the disbursement of 
any portion of the Investment Assist-
ance and will retain title until the sale 
of the Property; 

(B) In cases where an authorized pur-
pose of the Project is to lease Real 

Property, the Recipient provides evi-
dence sufficient to EDA that it holds 
title to the Real Property required for 
such Project prior to the EDA disburse-
ment of any portion of the Investment 
Assistance and will retain title for the 
entire Estimated Useful Life of the 
Project; 

(C) The Recipient completes the 
Project according to the terms of the 
Investment Assistance; 

(D) The sale or lease of any portion of 
the Project during its Estimated Useful 
Life must be for Adequate Consider-
ation and the terms and conditions of 
the Investment Assistance and the pur-
pose(s) of the Project must continue to 
be fulfilled after such sale or lease; pro-
vided, however, that EDA may waive 
this provision for any sale or lease oc-
curring after the ten (10) year anniver-
sary of the award date of the Invest-
ment Assistance; 

(E) The Recipient agrees that the ter-
mination, cessation, abandonment or 
other failure on behalf of the Recipi-
ent, purchaser or lessee to complete 
the Project by the five (5) year anniver-
sary of the award date of the Invest-
ment Assistance constitutes a failure 
on behalf of the Recipient to use the 
Real Property for the economic pur-
poses justifying the Project; and 

(F) The Recipient agrees that a viola-
tion of this paragraph by the Recipi-
ent, purchaser or lessee constitutes an 
Unauthorized Use of the Real Property 
and the Recipient must further agree 
to compensate EDA for the Federal 
government’s Federal Share of the 
Project in the case of such Unauthor-
ized Use. 

(ii) EDA may also condition the sale 
or lease on the satisfaction by the Re-
cipient, purchaser or lessee (as the case 
may be) of any additional requirements 
that EDA may impose, including but 
not limited to EDA’s pre-approval of 
the sale or lease. 

(6)(i) When an authorized purpose of 
the Project is to construct facilities to 
serve privately-owned Real Property, 
including but not limited to industrial 
or commercial parks, the ownership, 
sale or lease of such Real Property is 
permitted so long as: 

(A) The Owner provides evidence suf-
ficient to EDA that it holds title to the 
Real Property improved or benefited by 
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the EDA Investment Assistance prior 
to the disbursement of any portion of 
the Investment Assistance and will re-
tain title to the Real Property for the 
entire Estimated Useful Life of the 
Property or until the sale of such Real 
Property; 

(B) The Recipient and the Owner 
agree to use Real Property improved or 
benefited by the EDA Investment As-
sistance only for the authorized pur-
poses of the Project and in manner con-
sistent with the terms and conditions 
of the EDA Investment Assistance for 
the Estimated Useful Life of the 
Project; 

(C) The Recipient must provide ade-
quate assurances that the Owner will 
complete the Project according to the 
terms of the Investment Assistance; 

(D) The sale or lease of any portion of 
the Project during its Estimated Useful 
Life must be for Adequate Consider-
ation and the terms and conditions of 
the Investment Assistance and the pur-
pose(s) of the Project must continue to 
be fulfilled after such sale or lease; pro-
vided, however, that EDA may waive 
this provision for any sale or lease oc-
curring after the ten (10) year anniver-
sary of the award date of the Invest-
ment Assistance; 

(E) The Recipient agrees that the ter-
mination, cessation, abandonment or 
other failure on behalf of the Recipi-
ent, Owner, purchaser or lessee to com-
plete the Project by the five (5) year 
anniversary of the award date of the 
Investment Assistance constitutes a 
failure on behalf of the Recipient to 
use the Real Property for the economic 
purposes justifying the Project; and 

(F) The Recipient further agrees that 
a violation of this paragraph by the 
Owner, purchaser or lessee constitutes 
an Unauthorized Use of the Real Prop-
erty and the Recipient must further 
agree to compensate EDA for the Fed-
eral government’s Federal Share of the 
Project in the case of such Unauthor-
ized Use. 

(ii) EDA may also condition its In-
vestment Assistance on the satisfac-
tion by the Recipient, Owner or by the 
purchaser or lessee (as the case may 
be) of any additional requirements that 
EDA may impose, including but not 

limited to EDA’s pre-approval of a sale 
or lease. 

[71 FR 56675, Sept. 27, 2006, as amended at 73 
FR 62870, Oct. 22, 2008] 

EFFECTIVE DATE NOTE: At 79 FR 76137, Dec. 
19, 2014, § 314.7 was amended as follows, effec-
tive Jan. 20, 2015. 

a. Revise paragraph (a); 
b. Add a paragraph (b) heading; 
c. Revise paragraphs (b)(1) introductory 

text, (c)(1) introductory text, (c)(2) introduc-
tory text, (c)(3), (c)(4) introductory text, and 
(c)(5); and 

d. Remove paragraph (c)(6). 
For the convenience of the user, the added 

and revised text is set forth as follows: 

§ 314.7 Title. 
(a) General title requirement. The Recipient 

must hold title to the Real Property re-
quired for a Project at the time the Invest-
ment Assistance is awarded or as provided by 
paragraph (c) of this section and must main-
tain title at all times during the Estimated 
Useful Life of the Project, except in those 
limited circumstances as provided in para-
graph (c) of this section. The Recipient also 
must furnish evidence, satisfactory in form 
and substance to EDA, that title to Real 
Property required for a Project (other than 
property of the United States) is vested in 
the Recipient and that any easements, 
rights-of-way, State or local government 
permits, long-term leases or other items re-
quired for the Project have been or will be 
obtained by the Recipient within an accept-
able time, as determined by EDA. 

(b) Disclosure of encumbrances. (1) The Re-
cipient must disclose to EDA all encum-
brances, including the following: 

* * * * * 

(c) * * * 
(1) Real Property acquisition. Where the ac-

quisition of Real Property required for a 
Project is contemplated as part of an Invest-
ment Assistance award, EDA may determine 
that an agreement for the Recipient to pur-
chase the Real Property will be acceptable 
for purposes of paragraph (a) of this section 
if: 

* * * * * 

(2) Leasehold interests. EDA may determine 
that a long-term leasehold interest for a pe-
riod not less than the Estimated Useful Life 
of the Real Property required for a Project 
will be acceptable for purposes of paragraph 
(a) of this section if: 

* * * * * 
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(3) Railroad right-of-way construction. When 
a Project includes construction within a rail-
road’s right-of-way or over a railroad cross-
ing, EDA may find it acceptable for the work 
to be completed by the railroad and for the 
railroad to continue to own, operate, and 
maintain that portion of the Project, if re-
quired by the railroad; and provided that, 
the construction is a minor but essential 
component of the Project. 

(4) Public highway construction. When the 
Project includes construction on a public 
highway the owner of which is not the Re-
cipient, EDA may allow the Project to be 
constructed in whole or in part in the right- 
of-way of such public highway, provided 
that: 

* * * * * 

(5) Construction of Recipient-owned facilities 
to serve Recipient or privately owned Real Prop-
erty—(i) General. At EDA’s discretion, when 
an authorized purpose of the Project is to 
construct Recipient-owned facilities to serve 
Recipient or privately owned Real Property, 
including industrial or commercial parks, 
for sale or lease to private parties, such own-
ership, sale, or lease, as applicable, is per-
mitted so long as: 

(A) In cases where an authorized purpose of 
the Project is to sell Real Property, the Re-
cipient or Owner, as applicable, provides evi-
dence sufficient to EDA that it holds title to 
the Real Property required for such Project 
prior to the disbursement of any portion of 
the Investment Assistance and will retain 
title until the sale of the Property; 

(B) In cases where an authorized purpose of 
the Project is to lease Real Property, the Re-
cipient or Owner, as applicable, provides evi-
dence sufficient to EDA that it holds title to 
the Real Property required for such Project 
prior to the EDA disbursement of any por-
tion of the Investment Assistance and will 
retain title for the entire Estimated Useful 
Life of the Project; 

(C) The Recipient provides adequate assur-
ances that the Project and the development 
of land and improvements on the Recipient 
or privately owned Real Property to be 
served by or that provides the economic jus-
tification for the Project will be completed 
according to the terms of the Investment As-
sistance; 

(D) The sale or lease of any portion of the 
Project or of Real Property served by the 
Project or that provides the economic jus-
tification for the Project during the 
Project’s Estimated Useful Life must be for 
Adequate Consideration and the terms and 
conditions of the Investment Assistance and 
the purpose(s) of the Project must continue 
to be fulfilled after such sale or lease; and 

(E) The Recipient agrees that EDA may 
deem the termination, cessation, abandon-
ment or other failure on behalf of the Recipi-

ent, Owner, purchaser, or lessee (as the case 
may be) to complete the Project or the de-
velopment of land and improvements on Real 
Property served by or that provides the eco-
nomic justification for the Project by the 
five-year anniversary of the award date of 
the Investment Assistance constitutes a fail-
ure on behalf of the Recipient to use the 
Real Property for the economic purposes jus-
tifying the Project. 

(ii) Additional conditions on sale or lease. 
EDA also may condition the sale or lease on 
the satisfaction by the Recipient, Owner, 
purchaser, or lessee (as the case may be) of 
any additional requirements that EDA may 
impose, including EDA’s pre-approval of the 
sale or lease. 

(iii) Agreement between Recipient and Owner. 
In addition to paragraphs (c)(5)(i) and (ii) of 
this section, when an authorized purpose of 
the Project is to construct facilities to serve 
privately owned Real Property, the Recipi-
ent and the Owner must agree to use the 
Real Property improved or benefited by the 
EDA Investment Assistance only for the au-
thorized purposes of the Project and in a 
manner consistent with the terms and condi-
tions of the EDA Investment Assistance for 
the Estimated Useful Life of the Project. 

(iv) Unauthorized Use and compensation of 
Federal Share. EDA may deem that a viola-
tion of this paragraph (c)(5) by the Recipient, 
Owner, purchaser, or lessee (as the case may 
be) constitutes an Unauthorized Use of the 
Real Property and the Recipient must agree 
to compensate EDA for the Federal govern-
ment’s Federal Share of the Project in the 
case of such Unauthorized Use. 

§ 314.8 Recorded statement. 
(a) For all Projects involving the ac-

quisition, construction or improvement 
of a building, as determined by EDA, 
the Recipient shall execute a lien, cov-
enant or other statement of EDA’s in-
terest in the Property acquired or im-
proved in whole or in part with the 
EDA Investment Assistance. The state-
ment shall specify the Estimated Use-
ful Life of the Project and shall in-
clude, but not be limited to, the Dis-
position, encumbrance and Federal 
Share requirements. The statement 
shall be satisfactory in form and sub-
stance to EDA. 

(b) The statement of EDA’s interest 
must be perfected and placed of record 
in the Real Property records of the ju-
risdiction in which the Real Property 
is located, all in accordance with appli-
cable law. 

(c) Facilities in which the EDA In-
vestment is only a small part of a large 
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